UNITED STATES DISTRICT COURT 
FOR THE DISTIRCT OF COLUMBIA 



GERARD ALEXANDER SELBY, JR. 
6913 Donachie Road 
Baltimore, MD 21239 




and 



88 - 3043 



HAROLD WEISBERG 

7627 Old Receiver Road 

Frederick, MD 21701 



OCT 2 0 1933 



Plaintiffs 



v. 



HENRY G. ZAPRUDER 

and : 

THE LMH COMPANY : 

Defendants : 

COMPLAINT FOR PRELIMINARY AND PERMANENT IN- 
JUNCTIVE RELIEF AND FOR DECLARATORY JUDGMENT 

[The Copyright Act, 17 U.S.C. §§ 101, £t seq . 7 The 
First Amendment to the United States Constitution; 

The Declaratory Judgment Act, 28 U.S.C. § 2201, et seq . ] 



1. This action arises under the Copyright Act of 1976, 

17 U.S.C. §§ 101, et seq . , the First Amendment to the United 
States Constitution, and the Declaratory Judgment Act, 28 U.S.C. 
§§ 2201 , e_t seq . 

2. This court is vested with subject matter jurisdiction 



JURISDICTION AND VENUE 



pursuant to 28 U.S.C. § 1338(a) 
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3. Venue lies in this judicial district pursuant to 

28 U.S.C. § 1400(a), since each defendant resides, has an agent, 
or may be found in this district. 

PARTIES 

4. Plaintiff Gerard Alexander Selby, Jr. ("Selby") is a 
graduate student at the University of Maryland, College Park. He 
is working towards a Master of Arts degree in the Department of 
Communication Arts and Theatre. He is the producer of a docu- 
mentary videotape ("the videotape") entitled "Reasonable Doubt" 
which critically examines the ballistics and medical evidence 
pertinent to the theory of the President’s Commission on the Assas- 
sination of President Kennedy ("the Warren Commission") that a single 
bullet inflicted all seven nonfatal wounds suffered by President 
Kennedy and Governor Connally during the assassination. It is 
generally conceded that if this theory is not true, then there must 
have been a conspiracy to assassinate the President. "Reasonable 
Doubt" incorporates many frames from the famous home movie film 
("the Zapruder film") taken by Abraham Zapruder. 

5. Plaintiff Harold Weisberg ("Weisberg") is a journalist 
and author who has written six books on the assassination of Presi- 
dent Kennedy. He is recognized as a leading authority on the sub- 
ject. 

6. Defendant LMH Company is the alleged current owner of 
the copyright to the Zapruder film. 
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7. Defendant Henry G. Zapruder ( " Zapruder " ) is the son of 
the late Abraham Zapruder. Upon information and belief, Zapruder 
acts as the agent for the LMH Company. Zapruder maintains a law 
office in the District of Columbia. 

BACKGROUND 

A. Selby and Zapruder 

8. In April 1985, plaintiff Selby decided to produce a 
videotape documentary on President Kennedy's assassination to 
fulfill the requirements of the "production thesis" option for a 
Master of Arts degree in the Department of Communication Arts 
and Theatre. Declaration of Gerard A. Selby, Jr. ("Selby Decla- 
ration" ) , 1(2 . 

9. That same month Selby contacted the office of defendant 
Zapruder and requested permission to use the Zapruder film in his 
documentary. Mr. Zapruder's secretary, Anita Dove ("Dove"), ad- 
vised Selby to write Zapruder a letter outling his intentions for 
the videotape. Selby did so. When he received no reply, he sent 
Zapruder two follow-up letters . There was no response to these 
letters either. Selby Declaration, 11113-4. 

10. In March 1988, Selby completed a preliminary version 

of his videotape documentary. The videotape includes substantial 
use of the Zapruder film. Id., 1(5. 

11. Since April 1, 1988, the Discovery Channel, a national 
cable television network, and the Arts & Entertainment Network, 
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have expressed an interest in obtaining the rights to air Reason- 
able Doubt" in November 1988, and several television distributors 
have said that. they believed it would do well in foreign TV mar- 
kets, as well as in home video distribution. Id . , 1i6. 

12. During a phone conversation with Zapruder on June 29, 
1988, Zapruder told Selby that the standard charge for worldwide 
TV distribution was $30,000. Selby told Zapruder that this was 
impossible because he had had to borrow money to make the video- 
tape, which cost $18,000. He told him that the most he could pos- 
sibly make from a deal with the Discovery Channel would be $10,000- 
15,000. However, he offered Zapruder several possible payment 
plans, including giving him all the monies Selby earned from the 
videotape until the $30,000 was paid off and paying him $5,000 a 
year for six years, whether or not Selby made any money from the 
videotape. Zapruder refused to accept either of these offers, but 
he told Selby that he would "work something out" because he didn't 
want to close down Selby's project. He told Selby that he would 
get in touch with him as soon as he returned from a week s vaca- 
tion . Id . , II 8 . 

13. On July 14, 1988, Selby again contacted Zapruder 's of- 
fice. Zapruder ' s secretary, Dove, told him that Zapruder could 
not talk with him that day or for the next couple of weeks, and 
that she had no idea when Zapruder would get back in touch with 
him. She also told him that if he used the Zapruder film without 
paying for the rights, he would be sued. At the conclusion of 



5 



this conversation, Dove requested that Selby send Zapruder yet 
another letter. Selby said that he would, but he requested that 
Dove have Zapruder call him as soon as possible. She said that 
she would. Id., 119. 

14. On July 18, 1988, Selby sent Zapruder, by certified 
mail, the letter which Dove had requested in their phone conversa- 
tion on July 14th. Zapruder never responded to this letter, nor 

did he phone Selby. Id., 1! 1119-10. 

15. On September 2, 1988, Selby again contacted Zapruder' s 
office. Dove acknowledged receiving Selby's letter of July 18th 
and said that they would get around to answering it "sometime." 

When Selby pressed for some idea of how much he might have to pay 
for film rights. Dove said she could not give that information over 
the phone. She also said that she and Zapruder had not decided on 
the price yet. She did confirm, however, that the price for world- 
wide television rights was $30,000, and she indicated that the 
standard fee for network news programs was $15,000 for a one-time 
worldwide airing. Selby once again asked Dove to have Zapruder 
give him a call. Again, Zapruder has failed to call. Id., 1(12. 

16. The Discovery Channel has offered to pay Selby $10,000 
for a two-year contract to air his documentary, w;Lth the first six 
months of the contract being broadcast exclusive and the entire 
term of the contract being cable exclusive. See Declaration of W. 
Clark Bunting ("Bunting Declaration"), 1(3. 

17. The Discovery Channel will not purchase or air the docu- 
mentary until all rights, including the rights to the Zapruder 
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film, have been secured by Selby. Bunting Declaration, 1(3. 

18. The Discovery Channel is interested in airing Selby's 
videotape on or prior to November 22, 1988, the 25th anniversary 
of President Kennedy's assassination. After that date, the value 
of the documentary to the Discovery Channel will be substantially 
reduced. Id., 1(4. 

19. On October 13, 1988, Selby was informed that his docu- 
mentary had been awarded the Golden Eagle Award from the CINE 
("Council on International Non-Theatrical Events") Film & Video 
Festival. This means that his documentary, along with other CINE 
Golden Eagle Winners, will represent the United States of America 
for the next year in film and video festivals held throughout the 
world. Selby Declaration, 1(14. 

B. Weisberg and Zapruder 

20. Although the LMH Company claims to hold a copyright in 
the Zapruder film, the original of the film is maintained by the 
National Archives and Records Administration ("NARA"). This film 
contains approximately 486 frames. About 22% of the film surface 
of each frame lies between the sprocket holes. On about two- 
thirds of the frames, this material has never been reproduced. 

o I 

21. By letter dated November 19, 1987, plaintiff Weisberg 
wrote NARS through his attorney, James K. Lesar ("Lesar") , and re- 
quested that he be allowed to have slides made which would capture 
the missing sprockethole material. The letter stated that this 
would "make possible scholarly study of this latent photographic 
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evidence, and that it [would] preserve this * lost* evidence for 
posterity." Lesar concluded his letter by stating that he had 
discussed the Weisberg project with Zapruder and understood that 
he interposed no objection to it. Lesar sent a copy of his letter 
to Zapruder. See Exhibit 1. 

22. By letter dated December 4, 1987, Leslie C. Waffen 
("Waffen"), Motion Picture, Sound & Video Branch, NARA, replied 
that NARA could provide 2x2 color slides of the Zapruder film con- 
taining images between the sprocket holes. He also stated that 
NARA required written permission from Zapruder before the slide 
order could proceed. See Exhibit 2. 

23. By letter dated January 21, 1988, Lesar requested that 
Zapruder send a "letter of release" to NARA's Still Picture Branch 
as soon as possible. See Exhibit 3. 

24. By letter dated March 2, 1988, Zapruder replied to 

Lesar' s January 21st letter, stating that he had no record or 
recollection of whether "you intend to use the requested material 
for commercial or noncommercial purposes." He stated that if 
Lesar would confirm in writing "that the material is exclusively 
for personal use and is not intended to be exhibited or reproduced 
for consideration [, ] . . . we will be pleased to provide you with 

a limited license (no license fee) together with authorization for 
the material." See Exhibit 4. 

25. By letter dated March 4, 1988, Lesar gave the requested 
assurance that Weisberg intended to use the materials for noncom- 
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mercial purposes , namely/ his examination and study/ and did not 
intend to exhibit or reproduce them for consideration. See 
Exhibit 5. 

26. In April 1988, not having received any authorization 
from Zapruder, Lesar phoned him. During the conversation Zapruder 
told him that a letter authorizing NAPA's Still Picture Branch to 
undertake the project would be sent in a couple of days. See 
Exhibit 6. 

27. Still not having heard from Zapruder by May 27, 1988, 

Lesar wrote him again on that date. He enclosed a copy of his 
letter to Zapruder of March 4, 1988, and asked that in view of 
the long delay, Zapruder attend to the matter forthwith. Id. 

28. To date Lesar has received no further communication 
from Zapruder regarding the Weisberg project. 

FIRST CLAIM--PLAINTIFFS ' USE IS "FAIR USE" 

29. Plaintiffs reallege all the allegations set forth in 
Paragraphs 1-28 above. 

30. The use which plaintiff VTeisberg seeks to make of the 
Zapruder film — scholarly examination and study of slides of the 
film containing the material between the sprocket holes--constitutes 
"fair use" under the Copyright Act, 17 U.S.C. § 107. 

31. The use of substantial portions of the Zapruder film 

by plaintiff Selby in his video tape "Reasonable Doubt" constitutes 



fair use” under the Copyright Act, 17 U.S.C. § 107. 



SECOND CLAIM — UNCONSTITUTIONALITY OF COPYRIGHT ACT 

32. Plaintiffs reallege the allegations set forth in 
Paragraphs 1-28 above. 

33. On information and belief, NARS will not copy slides 
of the Zapruder film in the manner desired by plaintiff Weisberg 
without the authorization of Zapruder because it believes that 
doing so would violate the Copyright Act, 17 U.S.C. § 101, et 
seq . 

34. On information and belief, the Discovery Channel and 
other TV networks and videotape distributors will not purchase 
rights to Selby's documentary because they believe that showing 
it without Zapruder' s authorization might violate the Copyright 
Act, 17 U.S.C. § 101, et se£. , and subject them to suits for 
copyright infringement . 

35. The Copyright Act, insofar as it applies to the Zapruder 
film, violates the First Amendment of the United States Constitu- 
tion . 

THIRD CLAIM- -ABANDONMENT OF COPYRIGHT 

36. Plaintiffs reallege all the allegations set forth in 
Paragraphs 1-7 above. 

37. On November 25, 1963, Life Magazine, a division of 
Time, Inc., bought the original and all three copies of the Za- 



10 



pruder film and all rights therein from Abraham Zapruder for 
$150,000 to be paid in yearly installments of $25,000. 

38. In its November 29, 1963 edition, Life Magazine first 
published some 30 frames of the Zapruder film. Zapruder film 
frames were also published Life Magazine * s December 7, 1963 
special "John F. Kennedy Memorial Edition," and in its issues of 
October 2, 1964; November 25, 1966; and November 24, 1967. 

39. On May 15, 1967, Life registered the Zapruder film in 
the Copyright office as an unpublished "motion picture other than 
a photo play" pursuant to the Copyright Act of 1909, 17 U.S.C. 

§ 5 (m) . The three issues of Life Magazine prior to this date 
in which Zapruder frames appeared had earlier been registered in 
the Copyright Office as "periodicals" pursuant to the Copyright 
Act of 1909, 17 U.S.C. § .5(b). The Memorial Edition had been 
registered in the Copyright Office as a book pursuant to the Copy- 
right Act of 1909, § 5(a) . 

40. On November 18, 1967, Bernard Geis Associates published 
Six Seconds in Dallas by Josiah Thompson. This book copied many 
frames of the Zapruder film without the authorization of the copy- 
right owner. Time, Inc. 

41. In March 1975, the ABC-TV show "Goodnight, America," 
hosted by Geraldo Rivera, showed the Zapruder film to a national 
television audience. On information and belief, although ABC 
requested that Time, Inc. grant it permission to show the film, 
Time, Inc. refused, saying that the film was not available at any 
price. ABC proceeded to show the Zapruder film anyway. 
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42. On or about April 9, 1975, Time, Inc. assigned its copy- 
right in the Zapruder film to Lillian Zapruder, Myna Faith Hauser 
and Henry Zapruder, with Time, Inc. retaining unlimited, non- 
exclusive picture rights to the Zapruder frames. 

43. In 1976 Robert Groden and F. Peter Model wrote a book 

entitled JFK: The Case For Conspiracy (New York: Manor Books, 

1976) . This book published, without authorization from the LMH 
Company or anyone else, all or part of 22 frames of the Zapruder 
film. Although the book was on the best seller list for several 
weeks, no suit was brought for copyright infringement, nor was 
was any demand for payment made by the alleged copyright holder, 
the LMH Company. 

44. On information and belief, a number of television sta- 
tions, networks and programs have used, or intend to use, the 
Zapruder film without paying any copyright royalties to the LMH 
Company . 

45. Copies of the Zapruder film can be purchased from 

Mr. Dave Hawkins of The Collector's Archive and other persons. 
Such sales have not been sanctioned by the LMH Company and the 
copies sold contain no notice of copyright. 

46. On information and belief, despite widespread copying, 
sales and public showings of the Zapruder film, the LMH Company 
has never sued any person or company for copyright infringement. 

47. The failure of the LMH Company to enforce its copyright 
claim against the aforesaid infringers and others constitutes 
abandonment of its copyright claim. 
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FOURTH CLAIM— VIOLATION OF NOTICE REQUIREMENT 



48. Plaintiffs reallege all the allegations set forth in 
Paragraphs 1-7 and 42 above. 

49. On information and belief, Zapruder, as agent for the 

LMH Company, requires, and since April 1975 has required, that 
all authorized copies of the Zapruder film have affixed to them 
a copyright notice which reads: "Copyright (c) 1967 by LMH 

Company, All rights reserved." 

50. Said copyright notice fiolates the notice provisions 
of Section 19 of the Copyright Act of 1909, 17 U.S.C. § 19. 

WHEREFORE, plaintiffs pray that this Honorable Court: 

1. Issue a preliminary and permanent injunction enjoining 

the defendants from asserting that the sale of the rights to or 
the showing or copying of plaintiff Selby's documentary videotape 
"Reasonable Dougt: The Single Bullet Theory and the Assassination 

of President John F. Kennedy" infringes any copyright which the 
LMH Company may have in the motion picture film of the assassina- 
tion of President John F. Kennedy taken by Abraham Zapruder in 
Dealey Plaza on November 22, 1963 ("the Zapruder film")? 

2. Issue a preliminary and permanent injunction enjoining 
defendants from asserting that the making of slides by the Na- 
tional Archives and Records Administration of frames from the orig- 
inal of the Zapruder film containing the material between the 
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sprocket holes for plaintiff Weisberg infringes upon any copy- 
right which the LMH Company may have in the Zapruder film; 

3. Issue an preliminary and permanent injunction enjoining 
the defendants from withholding any authorization required by 
the National Archives and Records Administration to make slides 
of the original of the Zapruder film containing the material be- 
tween the sprocket holes as requested by plaintiff Weisberg; 

4. Issue a declaratory judgment finding that (a) plain- 
tiffs* uses of the Zapruder film constitute "fair use" and do 
not infringe any copyright which the LMH Company may have in 
said film; (b) the LMH Company has abandoned its claim to own a 
copyright to the Zapruder film; (c) the Copyright Act is unconsti- 
tutional as applied to the Zapruder film as violative of the 
First Amendment to the United States Constitution; and (d) the 
copyright notice placed on the Zapruder film by the LMH Company 
violates the provisions of the Copyright Act; 

5. Award plaintiffs attorneys* fees pursuant to 17 U.S.C. 

§ 505; and 

6. Grant such other and further relief as the Court may 
deem just and proper. 




Counsel for Plaintiffs 



James H. Lesar 

ATTORNEY AT LAW 
916 F STREET. N.W., ROOM 309 
WASHINGTON. D.C. 20004 

Tclcfhonc (202) 393*1921 



November 19, 1987 



Mr. William Murphy, Chief 
Motion Picture Sound & Video Branch 
National Archives and Records Administration 
Washington, D.C. 20408 



Dear Mr. Murphy: 

I represent Mr. Harold Weisberg , a writer who has 
authored six books on the assassination of President John 
F. Kennedy. 

An acknowledged scholar on this subject, Mr. Weisberg 
has long paid special attention to the photographic evidence 
of the assassination. The most important piece of photographic 
evidence, the Zapruder film, is held by the National Archives. 
This film contains 486 frames. About 22% of the film surface 
of each frame lies between the sprocket holes.- On about two- 
thirds of the frames, this material has never been developed. 
(Some slides with the sprocket hole material reproduced are 
contained in Warren Commission Exhibit 885.) 



Mr. Weisberg seeks to have slides made which will capture 
the missing sprocket hole material. I am advised that this can 
be done without damaging the original film in any way. All that 
is required is that a photographer be allowed to bring a camera 
with a microphotographic lens to the Archives so he can photo- 
graph the original film frame by frame onto echtochrome film. 
This will require one day's time. 

I believe this project is very much in the public inte- 
rest. It will make possible scholarly study of this latent 
photographic evidence, and it will preserve this "lost evi- 
dence for posterity. 

Mr. Weisberg will bear any costs associated with this 
project. 

I am sending a copy of this letter to Mr. Henry Zapruder, 
with whom I have discussed this project. It is my understand- 
ing that he interposes no objection. 




Sincerely yours , 
James H. Lesar 
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Washington, DC 20408 




Mr. James H. Lesar 
Attorney at Law 
918 F. Street, N. W. 
Washington, D. C. 20004 



Dear Mr. Lesar: 

This is in reply to your letter of November 19 on behalf of your client Mr. Harold 
Weisberg, concerning copies of slides made from' the original of the film taken by 
Abraham Zapruder at the time of the Assassination of President John F. Kennedy (item 
200.436, & 200(S)ZF. 163-486). 

As we had discussed, the original Zapruder film does have frames throughout which do 
contain images between the sprocket holes. We can provide your client with a set of 
color slides (2x2, $2.65 each) of the 486 frames for approximately $1300. Order forms 
are attached. 

Please be advised that since we will need to reshoot 35mm slide film of the original 
8mm motion picture film before we can make you a slide set, your order will take 
8-12 weeks to complete. 

In addition, you will need to obtain written permission from Mr. Henry G. Zapruder 
before the slide order can proceed. Please ask that the letter of release be sent 
to our Still Picture Branch (NNSP) . 

If you have any questions concerning the Zapruder motion picture film or the technical 
requirements for copying it, please contact me at 523-3291. If you have questions 
regarding the ordering of the slide set, please call Mr. Ed McCarter of the Still 
Picture Branch at 523-3010. 



Sincerely, 



Leslie C. Waffen 
Motion Picture, Sound 
& Video Branch 

cc: Ed McCarter, NNSP 



National Archives and Records Administration 



James H . Lesar 

ATTORNEY AT LAW 
018 F STREET. N.W., ROOM 500 
WASHINGTON. D.C. 2000-4 

Telephone (202) 393-1921 



January 21, 1988 



Mr. Henry G. Zapruder 
Attorney at Law 
1800 M Street, N.W. 

Washington, D.C. 20036 

Dear Mr. Zapruder: 

Enclosed is a copy of a letter to me from Mr. Leslie 
C. Waffen, Motion Picuture, Sound & Video Branch, National 
Archives regarding Mr. Weisberg's request for slides of the 
Zapruder film which will reproduce the images between the 
sprocket holes. He says that we need to obtain your written 
permission before the slide order can proceed. 

We would appreciate it very much if you would send a 
"letter of release" to the Archives' Still Picture Branch as 
soon as possible, with a copy to me. 

Thank you very much. 




tL. 



Henry G. Zapruder 
1800 M Street, N.W. 
Washington, D.C. 20036 



March 2, 1988 



James H. Lesar, Esquire 
Room 509 

918 F Street, N.W. 

Washington, D.C. 20004 

Dear Mr. Lesar: 

Please forgive the delay in responding to your letter of 
January 21, 1988. You may have told me, but I have no record 
or recollection of whether you intend to use the requested 
material for commercial or noncommercial purposes. If the 
latter, please confirm in writing that the material is 
exclusively for personal use and is not intended to be 
exhibited or reproduced for consideration. Under those 
circumstances, we will be pleased to provide you with a 
limited license (no license fee) together with authorization 
for the material. 

Best regards . 



Sincerely yours 




HGZ : aid 



£. yf/-f i 6 f ' *-J 



James H. Lesar 
attorney at law 

916 F STREET. N.W.. ROOM 509 
WASHINGTON. O.C. 20004 

Telephone (202) 393-1921 

March 4, 1988 



Mr. Henry G. Zapruder, Esq. 
1800 M Street, N.W. 
Washington, D.C. 20004 



Dear Mr. Zapruder: 

In response to your letter to me of March 2, 1988, I write 
to confirm that Mr. Weisberg intends to use the re jested ma- 
terials for noncommercial purposes, namely, his examination a 
study, and he does not intend to exhibit or reproduce them f 
consideration . 

If vou choose to send the authorization to the National 
Archives' Still Picture Branch rather than directly to me , p ease 
send me a copy. 



Thank you very much. 



Sincerely yours , 



/i 

// James H.- Lesar 



^ 
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James H. Lesar 
attorney at law 

918 F STREET. N.W.. ROOM 509 
WASHINGTON. O.C. 20004 

Telephone (202) 390-1921 



May 27 , 1988 



Mr. Henry G. Zapruder, Esq. 
1800 M Street, N.W. 
Washington, D.C. 20036 



Dear Mr. Zapruder: 

I enclose a copy of my March 4, 1988 letter notifying you 
that Mr. Weisberg intends to use the proposed reproduction of the 
Zapruder film frames with the material between the sprocket holes 
for examination and study, and that he does not intend to exhibit 
or reproduce them for consideration. 

In April, not having heard from you, I phoned your office. 
When we spoke, you informed me that a letter authorizing the 
National Archives' Still Picture Branch to undertake this project 
would be sent you in a couple of days. If you did send it out, 
it must have miscarried in the mails, as I have still no rec 

it. 



In view of the long delay,. I would appreciate it if you 
would attend to this matter forthwith. 



Sincerely yours, 

4f- f 

James H. Lesar 



h 
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James H. Lesar 
attorney at law 

916 r STREET. N.W.. ROOM 309 
WASHINGTON. O.C. 20004 

Telcphonc ( 202 ) 303-1021 



March 4 , 1988 



Mr. Henry G. Zapruder, Esq. 
1800 M Street, N.W. 
Washington, D.C. 20004 



Dear Mr. Zapruder: 

In response to your letter to me of March 2, 1988, I write 
to confirm that Mr. Weisberg intends to use the requested ma- 
terials for noncommercial purposes, namely, his examination and 
study , and he does not intend to exhibit or reproduce them for 
consideration . 

1 * vou choose to send the authorization _ to the National 
Archives' Still Picture Branch rather than directly to me , P 
send me a copy. 



Sincerely yours, 



/I 

/ 



James H. Lesar 






Thank you very much. 



